alistairkinley@blmlaw.com



mailto:alistair.kinley@blmlaw.com
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RECAP ON 2015 & 2016 ACTS

duty of fair presentation
remedies for breach
warranties
contracting out

late payment



DUTY OF FAIR PRESENTATION, REMEDIES FOR BREACH

» an insured ought to know what
should reasonably have been
revealed by a reasonable search
of information available

» a breach for which the insurer
has a remedy against the
Insured is referred to in this Act
as a “qualifying breach”



WARRANTIES, IRRELEVANT TERMS, CONTRACTING OUT

> suspensive

\ : » connected

\
% » clear and unambiguous

\



LATE PAYMENT

Enterprise Act 2016 introduces an implied
term to pay "any sums due in respect of the
claim within a reasonable time”

necessary because no damages on top of
damages at common law

applies from 4 May 2017






DEVELOPING ISSUES TO WATCH OUT FOR

» who is the insured and what do they know?

» what’s a reasonable search?

» what’s a fair presentation?

» proportionate remedies or additional premium?
» what amounts to late payment?

» Insight into broker concerns?




Findings of BIBA survey carried out in Feb 2017:

»  Brokers and insurers have made considerable
headway educating customers about the Acts,
although there is still much work to be done.

»  BIBA members perceive a potential increase in
broker Errors and Omissions (E&O) risk as a
result of the new legislation

»  The most significant adaptation concerns
reported by BIBA members are:

»  The broker’s duty to advise customers -
concerning legislative requirements in
respect of the duty of Fair Presentation.

»  ‘Contracting Out’ and differences in
iInsurer positions and communication
around the Acts.

»  Importantly, despite all the reservations raised,
BIBA members do see the Acts as improving
professionalism.
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