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Today’s event

• Thank you to your LI for hosting
• Participation is very much encouraged
• Verbal and chat forum questions welcome
• Please complete the feedback survey
• Slides will follow
• Feel free to connect with me on 

What happens in a Zoom meeting?
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What I will cover

1. Why does it matter
2. The Test Case

i. Is it covered?
ii. The importance of clear wordings
iii. Denial of access

3. FS20/8 - what you need to do
4. Your duties as a broker + ICOBS
5. My final thoughts

Learning objectives

This talk will give you an insight into:-

• What is happening with the FCA’s test case on 
Business Interruption Insurance

• Why compliance with ICOBS is more important now 
more than ever
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Just bear in mind

• There is a lot of detail and I will attempt to 
highlight some of the KEY pieces of 
information

• All this information is in the public domain
• Please refer to the FCA BI pages for full 

information
• Bear in mind this is not formal advice and do 

take up whatever professional help you need
• Happy to do this talk in-house

1st. Poll
Have you had a BI
claim accepted?
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1. Why does this 
matter?
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Impact on the industry
On 14 May 2020, Lloyd’s estimated:

• The Lloyd’s market alone will pay out claims in the 
range of $3 to $4.3bn

• The insurance industry as a whole will suffer 
underwriting losses of about $107bn

• Anticipated exposure is akin to war and nuclear

• The total loss to the insurance industry is estimated 
to be in the order of $203bn

• The anticipated losses are likely to exceed 9/11 
and the combined impact of hurricanes Harvey, 
Irma and Maria in 2017
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Numbers

• March to mid June - 10,028 companies have 
gone into liquidation or administration

• 441% increase same period 2019

• Main casualties were in food, restaurants, 
construction and engineering

• These businesses therefore no longer need 
insurance (but may have made a claim)
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A typical journey

• Whilst I was working for the Royal Bank of Canada, I saw 
the impact in Canada of SARs and the number of 
insurance claims that were rejected

• Against this background I took out a Commercial 
Combined Policy with MS Amlin via our brokers 
Towergate

• Our policy explicitly provides cover for Business 
Interruption brought about by an unspecified notifiable 
disease within 25 miles of our premises

• Following government advice we stopped operating on 
Wednesday 18th March, although business was rapidly 
declining before this
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Declinature
We have reviewed the information provided but have not been able to 
establish that the Insured has suffered a loss …as detailed under 
the Notifiable Disease Extension which provides cover for losses
caused by:

• the presence of any Notifiable Disease at your premises ; 

• the presence of any organism at your premises which might result in 
a Notifiable Disease; or 

• the presence of any Notifiable Disease within a 25 mile  radius of 
your premises .

COVID-19 was added to the UK Government’s list of Notifiable 
Diseases on 5th March 2020 such that cover would be available from 
that date in the event that COVID-19 is present at the Insured’s 
premises or within a 25 mile radius.

Cover is not available for any losses due to the presence of SARS-Cov-2 
or COVID-19 in the wider population or in the country generally . If the 
Insured have suffered losses because of a general decrease in business 
which cannot be attributed to any localised incidence of SARS-Cov-2 or 
COVID-19 then the policy will not respond . 

It also follows that losses due to any restrictions imposed on the 
movement of the wider public by the UK Government w ill not be 
covered

The prevention of access non damage extension is not designed to 
cover pandemics. It is designed to cover a specific incident within a 1 
mile radius of your premises The current situation d oes not constitute 
an ‘incident’ .
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2nd. Poll
Why have insurers
declined claims?

2. The Test Case
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Area 1 – The Policy wording

• Action Groups: the policies respond to this situation. ABI: “Such add-on 
policies are not designed to cover a global, viral pandemic.”

• Unfavourable headlines from insurers’ perspective such as “Insurers 
warned to stop ‘callous’ denial of claims” – The Times 9 May 2020.  

Area 2 – The extent to which insurers should/can be flexible 

• Action groups are calling for insurers to: “consider payments on claims 
they might usually reject”

• ABI have made points such as insurers have obligations not to take 
steps that may endanger their solvency and that paying a significant 
volume of claims for which no premium was charged could endanger
solvency and mean valid claims are not paid.

Area 3 – How policies were sold

• Action groups say they purchased policies in the expectation there 
would be cover for this situation.

• ABI – the polices were not priced to cover a global viral pandemic.  

• Wimbledon has been paying about £1.5 million in premium per year 
since the SARs outbreak in 2003.



15

What will it decide?

• The result will be legally binding on the insurers in 
respect of the interpretation of the representative 
sample of policy wordings

• It will also provide persuasive guidance for the 
interpretation of similar policy wordings and claims

• It is not intended to encompass all possible disputes, 
but to resolve some key contractual uncertainties and 
‘causation’ issues to provide clarity for policyholders 
and insurers

• It will not determine how much is payable but will 
provide the basis for doing so
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Expectations

• Authoritative declaratory judgment regarding the 
meaning and effect of some BI policy wordings 
where there remains unresolved uncertainty

• Is there a gap between firms’ and customers’
understanding of what they thought was covered 
by the policy?

• What did the customer request or instruct?
• What was the customer told was being 

provided?
• Bear in mind no recent precedent and only 15 

pandemics in the last 2,000 years
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Basics

1. Does the policy provide wide enough scope 
of cover , i.e. some will only cover 
consequential loss following material damage 
to the premises

2. Does COVID-19 itself fall within the set of 
disease definitions to be covered?

3. Is there actual evidence of the existence of 
COVID-19 within the defined operating radius?

4. Denial of access cover - what has been 
prevented and by whom and why closed?

General insurer argument
• Whether it is the pandemic or government which 

has caused the problem (Sweden)
• And if the government’s actions have caused 

‘frustration’ to the contract of insurance
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Definitions!

Specific wording defences

• Arch argues that actions or advice on social 
distancing or working from home technically 
did not prevent access to insured premises, 
even if they resulted in less or no use being 
made of the properties
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• Argenta’s wording does not include a 
pandemic exclusion but they state that such 
an exclusion is not necessary because only 
specific insured perils are covered which 
does not include global or national pandemic 
plus premises have to be directly affected by 
local occurrence of an infectious disease 
within 25 miles of the insured premises

• Ecclesiastical and MS Amlin - the cover did 
not extend to such perils in the first place 
neither access to nor use of the premises is 
prevented unless it is rendered physically or 
legally impossible and government 
announcements…did not prohibit any 
conduct

• QBE - they do not provide, and were not 
intended to provide cover in respect of a 
national pandemic or the government 
response.  The fact it is not excluded does 
not mean it is covered in the first place
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• Hiscox “The FCA starts from the false premise that 
the policies are to be construed on the presumption 
that they should provide an indemnity…thus 
approaches the case on the basis…that there ought 
to be coverage…”

• Hiscox 1-4 need to be construed, contrary to the 
FCA’s approach, with no predisposition in favour of 
(or indeed against) coverage, and without any 
presumption that they cover pandemics or their 
consequences

• “The correct questions are, first, whether or not on 
the facts which occurred there was in principle an 
insured peril and, secondly, whether that insured peril 
in principle caused the losses sustained.”

• “There has never been more than advice that people 
should observe two-metre social distancing.”

• RSA - the pandemic amounted to a public 
health emergency which is not the same as 
an emergency in the vicinity of the premises 
(close spatial proximity)

• Zurich - the UK government is not a ‘civil 
authority’ and so its response was not to a 
localised danger but to a nationwide 
pandemic and none of its actions actually 
prevented access to the premises as no 
physical obstruction took place
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FCA reject defences

• Unduly restrictive meanings of words such as 
‘occurrence’ and ‘prevention’

• Proof of presence of COVID-19
• Denial of apparent and intended scope
• Insureds are SMEs and unsophisticated buyers
• Policies ought to be readily comprehensible

• Off the shelf purchases
• Stay at home did mean closure of the business
• Government did prohibit access via mandatory and 

compulsory instructions/rules/guidance
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Cont…

“The distribution channel is irrelevant. These are all 
insurer standard form wordings. They were, 
typically and as the Defendants all must have 
known, sold not to a sophisticated policyholder, but 
rather…an SME which is the business equivalent of 
a consumer, i.e. a business with little experience of 
the insurance market, potentially limited broker 
advice and discussion (such as in the case of 
online sales, which essentially involved the 
completion of online proformas), and no knowledge 
of previous insurance case law.”

Amanda Blanc

“I don’t think anybody can deny the reputational 
damage from BI over the last few months to the 
insurance industry, I certainly would not pretend to 
walk away from that.
However, I do think the position that Aviva [is] in, I 
think we were very clear at the May update around 
our position that the vast majority of our policies do 
not have cover. We do have some policies that 
provide cover and those we are already paying 
claims on, but those are specific broker 
wordings. We are supportive of the FCA’s 
stance .”
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3rd. Poll
Your thoughts on all of this?

3. FS20/8
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What is the guidance for?

• Identify the potential implications of the test 
case on their decisions regarding claims and 
complaints 

• Keep policyholders informed about the test 
case and its implications 

• Treat policyholders fairly during the test case 
and when it is resolved 
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What should happen
Insurers should determine for each relevant coverage 
clause in their relevant non-damage business 
interruption policies whether:

1. the outcome on claims generally (including questions 
of causation of loss) may be affected by the final 
resolution of the test case, or
2. that outcome will not be affected

Each relevant coverage clause in every relevant non-
damage business interruption policy should be allocated 
to one of the two categories above
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• Firms should consider what 
communications they need to make to 
individual policyholders, by 15 July, who 
have made a claim or complaint in the 
light of the guidance and the review of 
relevant non-damage business 
interruption policies
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4. ICOBS

Broker’s duties

• Assessing the insured’s needs

• Not obtaining insurance

• Not obtaining the insurance the 
insured wanted

• Not obtaining insurance 
meeting the insured’s needs

• Not exercising discretion in a 
reasonable way

• Failing to act with reasonable 
speed

• Liabilities associated with Non-
Disclosure

• Liabilities associated with 
Misrepresentation

• Not advising adequately on 
the existence of and terms 
of cover

• Other failure to give 
competent advice

• Liabilities during the currency 
of the policy

• Failure in respect of 
notification and in respect of 
claims

Based on Jackson & Powell Professional 
Liability Chapter 10. 
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Concerns for brokers
• Mis-selling - firms may suggest that they were sold 

the wrong policy (did you assess fully the client’s 
requirements with pandemics being hypothetical and 
of very low probability)

• Poor advice - there may be allegations that they 
were advised that the standard level of cover was 
adequate (on what basis was the policy 
recommended as suitable?)

• How much did the insured wish to spend if beyond 
standard BI was suggested (only 10% of insureds 
take up terrorism and/or cyber cover) 

• Unclear or misleading policy wordings - who gets 
the blame for that then?

Sharing the love
• For the avoidance of doubt, if (which is denied) the 

matters pleaded in paragraph 32 are relevant to the 
construction of the QBE Wordings, it is also relevant 
that the policyholders acted through (and had 
access to the professional advice of) the 
authorised insurance broker intermediaries

• Each of the policyholders of policies with the QBE 
Wordings acted through an authorised insurance 
broker intermediary at the time of the placing of the 
policies with the QBE Wordings whose duty, inter 
alia, was to advise on the suitability of the 
insurance being obtained
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Cont…

• RSA4, “Marsh Material Damage and BI -
Resilience” and “Jelf Material Damage and BI 
–Resilience” were wordings drafted by the 
brokers Jelf/Marsh who (acting as agents 
for the policyholders by which they were 
retained) placed the relevant risks with a 
number of different insurers including AIG, 
Aviva, QBE, RSA and Zurich. RSA4was used 
for both SMEs and larger businesses 

Cont…

• All policyholders who have purchased the 
Zurich Policies were advised by and acted 
through authorised insurance 
intermediaries at the time of placement.  The 
majority of the Zurich Policies were sold 
through online portals which could be 
accessed only by authorised insurance 
intermediaries . No Zurich Policies were 
purchased directly by policyholders. 
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What does this mean?

• Did the insurer produce the wording or did you?  
• Did you influence the wording/terms/conditions?
• Is this relevant now in respect of BI?

• If you have had an involvement then it is likely 
that the insurer will have already been in touch

• If it is still the insurer’s interpretation of the 
meaning of key words then it’s down to the court 
to agree or disagree with them
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Risk register

• Update your risk register
• Have clients’ solicitors indicated action following 

claims being rejected?
• PI insurance will be harder to get covering 

COVID-19 or will be much more expensive
• If you have an exposure how much is your 

excess and consider this part of TC2.4

• Re-assess your advice process and probably 
enhance it based on current experience (i.e. 
state pandemics will not be covered)
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Final thoughts
• The court will need to interpret whether what has 

happened falls to be covered by the policy as written
(regardless of any unknown original intentions which 
they have failed to adequately articulate in their 
wording)

• Were premises closed because of an outbreak or to 
prevent one?

• If specified diseases that could become epidemic or 
pandemic in proportion then surely COVID-19 would 
be in the same boat or would that be splitting hairs?

• How much evidence is needed to establish that 
COVID-19 was present in the given insured area?

Cont…
• Insurers have stated what classes of body can deny 

access to the premises - whilst a local authority can, 
should the government be also able to do so?

• Wordings are key and not all claims can be covered 
despite what insurers may have said in the past re 
being on your side/not existing solely to generate 
profit (i.e. pay legitimate claims)

• Whilst many will consider it in the “spirit of the policy”
to pay it is very difficult to explain to a customer what 
the implications are for all insurers and all its 
policyholders would be if a general “honouring the 
spirit” approach were to be adopted
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Is this a threat to brokers?

• Have you misunderstood the client’s 
requirements (risk was unknown and remote) 
and how much cover did they actually want?

• Have you failed to provide adequate advice re 
the appropriateness of the wording which you 
then advised as being suitable to the client?

• Or are the insurers wrong in their stance?

• Please check now the robustness of your advice 
process and the awareness and competence of 
your staff over these critical issues

4th. Poll
What are you going to do now?
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Learning objectives

This talk will give you an insight into:-

• What is happening with the FCA’s test case on 
Business Interruption Insurance

• Why compliance with ICOBS is more important now 
more than ever

Thank you for listening

Questions and debate please

www.branko.org.uk

(0800) 619 6619


